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fBntteb States Court of Appeals | 

FOR THE DISTRICT OF COLUMBIA. j 

April Term, 1940. 

■ 

No. 7648 j 

j 

I 

Mary C. Littell, Appellant , 

i 

i 

v. 

The Evening Star Newspaper Company, a corporation, j 
trading as The Evening Star, Appellee. 

i 

- i 

BRIEF ON BEHALF OF APPELLEE. ' 

| 

■ i 

i 

j 

STATEMENT OF CASE. 

This case involves a claim by appellant (hereinafter j 
referred to as plaintiff) against appellee (hereinafter | 
referred to as defendant) to recover damages for an | 
alleged breach of an employment contract. j 

Defendant, The Evening Star Newspaper Company, j 
was and is engaged in the business of publishing a j 
newspaper in the District of Columbia. Sometime in j 
April, 1931, or shortly prior thereto, plaintiff sought 
employment with defendant. Plaintiff was thereafter j 
employed by defendant as an advertising solicitor at I 
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an agreed weekly wage. On October 4, 1938, plaintiff 
was dismissed by defendant, and was given four weeks’ 
dismissal pay, the equivalent of her wages at $55 a 
week to and including October 29,193S. 

Plaintiff on April 21, 1939, filed a complaint in two 
counts. In the first count plaintiff alleged that defen¬ 
dant agreed to give her permanent employment and 
sought to recover $1,320 for loss of wages at the rate 
of $55 a week from October 29, 1938, to April 15, 1939. 
In the second count plaintiff sought to recover $119,- 
942.05 on a quantum meruit basis for personal services 
and for an alleged newspaper advertising plan claimed 
by plaintiff to have been conceived and put into opera¬ 
tion by her for defendant. 

Defendant’s answer admitted plaintiff’s employ¬ 
ment by defendant as an advertising solicitor at a 
weekly salarv which had been increased and decreased 
from time to time and which was $55 a week when her 
services were terminated. The answer denied that 
plaintiff conceived or originated any advertising plan 
used by defendant, and denied also that defendant 
agreed to give plaintiff permanent employment for 
any period whatever. The answer alleged further that 
plaintiff’s services were terminated on October 4, 1938, 
for good and sufficient cause and that defendant then 
gave plaintiff four weeks’ dismissal pay. 

The case was tried before a jury. Plaintiff’s evi¬ 
dence consisted entirely of her own testimony sup¬ 
plemented by documentary exhibits. The essential 
facts as developed by plaintiff are summarized as fol¬ 
lows : 

About twenty years ago plaintiff had been in defen¬ 
dant’s art department, drawing illustrations for ad¬ 
vertising. She married and left Washington. After 
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some years she returned, and had been in Washington 
about six months when she applied to defendant for 
employment in the spring of 1931. (Tr., pp. 68-69;) 

Plaintiff was then doing free-lance writing and illus¬ 
trating for advertisers. She had a one-room office in 
the National Press Building. This office was not leased 
by her, but she was allowed to use it. She had a fam¬ 
ily of three children. Her business was not at any 
time profitable and she was very anxious to obtain ja 
position that would give her a steady weekly income. 
(Tr., pp. 69-70.) Things were very serious with her. 
She was in a desperate situation. She had three chil¬ 
dren who needed food, and she had to get something 
to do. (Tr., pp. 70-74.) 

In the latter part of March, 1931, plaintiff went tp 
see defendant’s advertising manager, Colonel Leroy 
Herron, at defendant’s office in The Evening Star 
Building. She asked Colonel Herron if he had any 
position open in his newspaper, in his department, or 
in any other, and he said no. She showed him a copy 
of a magazine, “The Nation’s Capital,” in which she 
was illustrating and writing articles for department 
stores in Washington. (Tr., pp. 5-6.) 

A short time later plaintiff called again on Colonel 
Herron at his office. She told him perhaps she had not 
made herself clear the first time she was there and 
that she really needed a position. She asked him if h^5 
didn’t have some position in his department that hp 
could give her, and he again said no, there was noth¬ 
ing. (Tr., p. 7.) 

Either on her second visit to Colonel Herron’s office 
or on a third visit, plaintiff requested him to take he* 
in to see Mr. Newbold, defendant’s business manager. 
(Tr., pp. 8, 74.) Col. Herron took her to see Mr. New; 
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bold, who showed her a copy of “Washington Shopping 
News” (Plaintiff’s Exhibit No. 3. It was admitted 
by defendant that the “Shopping News” had not 
changed in its general characteristics and make-up 
since it was started in 1927. Tr., pp. 13, 83.) Refer¬ 
ring to the advertising in the “Shopping New’s”, Mr. 
Newbold said to plaintiff, “This advertising here has 
given us an awfful headache. I w’ould like to break 
the Shopping New’s if I could. Now’, you might be able 
to make yourself a position, and do you think you could 
bring me in anything that w’ould help me do it ? ” Plain¬ 
tiff replied that she certainly w’ould try. (Tr., pp. 8-9.) 

Several days later plaintiff returned to Mr. New’bold 
and brought him a page made up into about eighteen 
spaces. Written across the top w’as “Special Wed¬ 
nesday Merchandise Bargains.” He said that he 
didn’t like it at all and suggested various changes that 
he wanted made in it. He asked her if she thought she 
could sell it, and how’ much it w’ould cost. Plaintiff 
said she w’ould be glad to do it and suggested $35 a 
w’eek as her salary. Mr. Newbold said that he would 
give her a trial. (Tr., p. 11.) Mr. Newbold asked how’ 
long it would take. Plaintiff replied that she didn’t 
know but she thought about four weeks. Mr. Newbold 
said that w’as all right. (Tr., p. 15.) Mr. Newbold 
also said to plaintiff, “If you go out and sell this and 
make yourself a permanent position, you can have it 
as long as it is a success.” He said, “Do you think you 
can sell it?” and plaintiff said, “Yes.” Plaintiff un¬ 
derstood that her employment was to terminate at the 
end of four w’eeks if she didn’t succeed in selling the 
page. (Tr., p. 16.) 

At plaintiff’s request Colonel Herron gave her a 
letter addressed “To Whom It May Concern” author- 
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izing plaintiff to solicit advertising to appear on|a 
page under the caption of “Special Merchandise for 
Wednesday” and setting forth the terms under whic^h 
the advertising would be accepted by defendant. (Tr., 
pp. 17-19; Plaintiff’s Exhibit No. 4.) 

Within the period of four weeks plaintiff was able 
to sell only six spaces on the page. She returned to 
Colonel Herron and told him she was very sorry th^t 
she could not fill the page as she had promised, arid 
that she would have to admit failure. (Tr., pp. 20-21;) 

Plaintiff then wrote to Mr. Newbold under date of 
May 20, 1931 and asked him if it would be possible 
for him to give her a position in any of the depart¬ 
ments on his paper and assured him that any position 
he might offer would be filled to the best of her ability. 
Mr. Newbold replied under date of May 22, 1931 that 
there was no position he could offer plaintiff but sug¬ 
gested that she might see Colonel Herron with the 
idea that she could do straight soliciting for new busi¬ 
ness if she thought she could produce. (Tr., pp. 21-22; 
Plaintiff’s Exhibits Nos. 5 and 6.) Plaintiff then went 
to see Colonel Herron, but he told her there was noth¬ 
ing for her. (Tr., p. 24.) 

Shortly thereafter plaintiff called Colonel Herron 
by telephone and asked him to give her another try to 
sell the special page. She told him she had rearranged 
it so that she thought it had better appeal, and that 
if he didn’t give her another try, she was going to see 
another newspaper. Colonel Herron told her to comb 
down and they would talk it over. Plaintiff then went 
io see Colonel Herron and showed him the rearranged 
ments she had made on the page, and with Mr. Newi- 
bold’s consent, Colonel Herron gave her another try 
of two weeks. (Tr., p. 25.) 
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The same arrangement was made as in the first 
place and was that if plaintiff went out and succeeded 
she would make for herself a permanent position, if 
she sold the page and made a success of it. She was 
to get a permanent position as long as the page was 
sold and was a success. (Tr., p. 26.) 

Plaintiff succeeded in selling the whole page dur¬ 
ing the additional period of two weeks. The special 
page appeared for the first time in the June 17, 1931 
issue of defendant’s newspaper and has appeared 
regularly every week since that day. (Tr., pp. 26-27; 
p. 12, Plaintiff’s Exhibit No. 2.) 

Plaintiff promoted the Wednesday special page of 
advertising each week and brought it up to a complete, 
full page. At times it went down to almost a half 
page. (Tr., p. 27.) Plaintiff didn’t prepare all the 
copy for the advertisements, but some of it. In some 
cases it was prepared by advertising agencies. (Tr., 
pp. 12, 102-103.) After operating the page for some 
time there was a waiting list to get on it. (Tr., p. 34.) 
By 1938 the advertisements for this page were re¬ 
ceived “almost automatically.” (Plaintiff’s Exhibit 
No. 14, Tr., pp. 63, 121-122.) The last Wednesday 
special page with which plaintiff had anything to do 
was the issue of October 6, 1937. With one exception 
only, the copy for all of the advertisements appearing 
on the page of that issue was prepared by the adver¬ 
tisers or for them by some person or persons other 
than plaintiff, who actually wrote the copy for only 
one of the advertisements which appeared in that is¬ 
sue. (Tr., pp. 122-128.) 

About February 4, 1937 plaintiff’s salary was in¬ 
creased from $45 to $55 a week. This was the last 
increase in compensation received by plaintiff. (Tr., 
pp. 34-35.) When plaintiff was taken off the Wed- 
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nesday special page by Mr. Newbold in October, 1937 
she was assigned to straight soliciting, and was kepjt 
on straight soliciting until October 4, 1938, when she 
was discharged. (Tr., pp. 35-43.) 

Since the use of the Wednesday special page by de^ 
fendant all of the other newspapers in Washington 
have adopted and used a similar page. (Tr., p. 27.) 
Plaintiff has not made claims against any other newsj- 
papers using advertising methods similar to defenj- 
dant’s Wednesday special page. (Tr., p. 111.) 

At the close of plaintiff’s case defendant moved for 
a directed verdict on the ground that plaintiff’s evi¬ 
dence established nothing more than a contract of 
employment terminable at the will of either party;. 
(Tr., p. 129.) The court ruled that as a matter of laW 
under the contract established by plaintiff’s evidence 
defendant had a right to terminate the employment 
when it did. Thereupon the court directed the jury 
to return a verdict for defendant. (Tr., p. 130.) 

Plaintiff is appealing from the judgment for defend 
dant entered on the verdict directed by the court foir 
defendant. The sole question presented by this api 
peal is whether under the circumstances disclosed by} 
the evidence the court committed error in directing the 
iurv to return a verdict for defendant. 

•» ♦ i 
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SUMMARY OF ARGUMENT. 

The trial court did not err in directing a verdict for 
defendant at the close of the testimony because: 

I. An agreement to give permanent employment, in 
the absence of some consideration other than services 
to be performed by the employee, means nothing more 
than that the employment is to continue indefinitely 
and that it is terminable at the pleasure of either party. 

II. In the present case there was no consideration 
for plaintiff’s permanent employment by defendant 
other than plaintiff’s services. 

Plaintiff’s evidence shows clearly that she was em¬ 
ployed by defendant at a weekly wage for an indefinite 
time to solicit and to illustrate advertising for a page 
known as “The Wednesday Special Page of Advertis¬ 
ing,” which was to be published in defendant’s news¬ 
paper and which was essentially similar to a weekly 
page of advertising which had been published for 
several years in an advertising newspaper known as 
“Washington Shopping News.” Any improvements 
made by plaintiff in the design or arrangement of the 
page published in defendant’s newspaper, were the 
result of the performance by her of personal services 
which she was employed to perform. The basic plan of 
advertising was brought to plaintiff’s attention by de¬ 
fendant’s business manager at the time she applied to 
defendant for employment. She had no property right 
in the plan, and any changes which she suggested in 
the plan of advertising resulted from the services 
which she was hired to perform, and constituted no 
consideration in addition to or other than the services 
to be performed by her under her contract of employ¬ 
ment. 
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The voluntary giving up by plaintiff of her own 
business in which she was engaged at the time of her 
employment by defendant was not a consideration fpr 
her employment by defendant. The business which 
she gave up was unprofitable. It was not in competition 
with defendant’s business. The giving up of this busi¬ 
ness by plaintiff was neither a detriment to plaintiff 
nor a benefit to defendant, and was therefore not a con¬ 
sideration for plaintiff’s employment by defendant.! 

III. Where the terms of a contract, either written or 
oral, are shown without any conflict of evidence, the 
interpretation of the contract is a question of law for 
the court. 

It may be conceded, as argued by plaintiff, that 
where the terms of a contract are in dispute, the 
question of what those terms are is a question of fact 
for the determination of the jury. However, that prop¬ 
osition finds no application to the present case, be¬ 
cause for the purpose of defendant’s motion for a di¬ 
rected verdict at the close of plaintiff’s case, the terms 
of the contract as testified to by plaintiff were ad¬ 
mitted. Consequently, there was no issue of fact pre¬ 
sented which could have been submitted to a jury. The 
only question presented on defendant’s motion for a di¬ 
rected verdict was the legal import and effect of the 
terms of the contract of employment as testified to by 
plaintiff. This question was solely one of law for 
the determination of the court, and was properly de¬ 
cided without submitting plaintiff’s evidence to the 
jury. 
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ARGUMENT. 

I. 

An Agreement to Give Permanent Employment, in the 
Absence of Some Consideration Other Than Ser¬ 
vices to Be Performed by an Employee, Means 
Nothing More Than That the Employment Is to 
Continue Indefinitely and That It Is Terminable 
at the Pleasure of Either Party. 

The numerous reported cases involving contracts 
for “permanent” employment are of two general 
classes, namely, (1) those where there was no con¬ 
sideration passing from the employee to the employer 
other than the services contracted to be rendered by 
the employee, and (2) where there was a good con¬ 
sideration additional to the services contracted to be 
rendered. In cases of the first class it has been held 
almost uniformly that the employment is no more than 
an indefinite general hiring terminable at the will of 
either party. In cases of the second class the em¬ 
ployee is entitled to employment as long as he is able 
and willing to do his work satisfactorily and the em¬ 
ployer continues in business. 

The law is stated in Ruling Case Law as follows: 

“Agreement for ‘Permanent’ Employment.—In 
case the parties to a contract of service expressly 
agree that the employment shall be ‘permanent,’ 
the law implies, not that the engagement shall be 
continuous or for any definite period, but that the 
term being indefinite the hiring is merely at will. 
Accordingly, where an employer agrees that the 
employment shall be permanent as long as the 
employee desires to make it so, in consideration 
of the latter’s using his best efforts to extend the 
business, it is held that such agreement does not 
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mean that the employment shall be for life, or for 
any fixed or certain period, but only that it shall 
continue indefinitely, and until one or the othcer 
of the parties shall wish for some good reason ito 
sever the relation. Under some circumstances, 
however, ‘permanent’ employment will be held !to 
contemplate a continuous engagement to endure 
as long as the employer shall be engaged in busi¬ 
ness and have work for the employee to do aijid 
the latter shall perform the service satisfactorily. 
This seems to be the established rule in case the 
employee purchases the employment with a valu¬ 
able consideration outside the services which he 
renders from day to day. Not infrequently coin- 
tracts by railroad companies to furnish ‘steady 
and permanent’ employment to employees in con¬ 
sideration of the relinquishment of claims by tile 
employees against the companies have been con¬ 
strued to show an agreement on the part of the 
company to furnish the employee with em 
ment as long as the latter is able, ready, and 
ing to perform such services as the company may 
have for him to perform. The fact that the enii- 
ployee has a right to quit work at his option does 
not give the employer a reciprocal right to ter¬ 
minate the contract at pleasure, since the em¬ 
ployee, by releasing his claim, has paid a valuable 
consideration for the option.” 18 R. C. L. 509, 
Master and Servant, Sec. 20. j 

| 

The leading cases are collected and discussed in ah 
excellent annotation appearing in 35 American Laic 
Reports , Annotated , 1432 et seq. From these cases it 
appears that in the absence of additional expressed 
or implied stipulation as to the duration of the eni- 
ployment or of a good consideration additional to thfe 
services contracted to be rendered, a contract for per¬ 
manent employment, for life employment, for as long 
as the employee chooses, or for other terms purport- 
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mg permanent employment, is no more than an in¬ 
definite general hiring terminable at the will of either 
party, but that where an employee has given a good 
consideration in addition to his services, an agreement 
to hire him permanently should, in the absence of 
other terms or circumstances to the contrary, continue 
so long as the employee is able and willing to do his 
work satisfactorily. 

Of the many cases cited in the annotation referred 
to in the preceding paragraph, the following cases 
are mentioned as outstanding illustrations of the prin¬ 
ciple now under consideration: Lord v. Goldberg 
(1889) 81 Cal. 596, 22 P. 1126; Minter v. Tootle, Camp¬ 
bell Dry Goods Co. (1914) 187 Mo. App. 16, 173 S. W. 
4; and Rape v. Mobile <£ 0. R. R. Co. (1924) 136 Miss. 
38, 100 S. 585. 

In Lord v. Goldberg , supra, plaintiff sued to recover 
damages for his alleged wrongful dismissal from the 
employment of defendants. It appeared from plain¬ 
tiff’s testimony that he had been in the employment 
of one Lebenbaum, soliciting orders for groceries, and 
had been receiving from $40 to $50 per month for his 
services. About November 20, 1886 he saw defendant 
Goldberg, and was offered by him $20 per week if he 
would work for defendants, and get for them certain 
named customers. He stated the arrangement made 
as follows: 

“ ‘Well, now,’ says I, ‘while it is a very good 
increase in salary, will it be permanent, Mr. Gold¬ 
berg?’ ‘It will,’ says he; ‘it will last; it will be 
permanent’.” 

He further stated that he did not go to work for a 
few days, and at his request the cashier of defendants 
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drew up and gave to him a written memorandum pf 
the agreement which read as follows: 

“San Francisco, November 24, 1886. 

“To Whom it May Concern: At the request pf 
Mr. Lord, and to satisfy him, in his own mind, 
that our intentions are wholly honest as regards 
his permanency in our employ, we hereby declare 
that our interests are one, and the greater nuip- 
ber of friends and or patronage that he can bring 
to our store, the greater will be his income from 
us, and his position is permanent so long as he 
desires to make it so. (Signed) Goldberg, Bowen 
& Co/’ 

In reversing a judgment for plaintiff the court said 
in part (p. 601): 

“ * * * it is clear that plaintiff’s employment 
was not intended to be for life, or for any fixed or 
certain period. It was to be ‘permanent,’ but that 
only meant that it was to continue indefinitely, 
and until one or the other of the parties should 
wish, for some good reason, to sever the rela¬ 
tion.” I 

In Minter v. Tootle , Campbell Dry Goods Co., supr\ jz, 
plaintiff sought damages for an alleged breach of 'a 
contract of employment. One of the letters written 
to the plaintiff by an officer of defendant corporation 
in negotiation for the employment contained the fol¬ 
lowing statement: 

“I suppose that at your age you want to settle 
down into a permanent thing, and if you accept 
this position with us, it would be a permanent 
one.” 


i 
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Plaintiff testified that upon his arrival and report¬ 
ing for duty, Campbell, an officer of defendant cor¬ 
poration, said to him: 

“We want you to feel that you are right with 
us and one of us, and that you are here as long 
as vou live, as long as vou can stav on your feet.” 

In affirming a judgment for defendant, the court 
said in part: 

“The term ‘permanent position’ and kindred 
expressions in contracts of employment, as a rule, 
are intended to mean no more than an indefinite 
employment. ‘As a general rule the word “per¬ 
manent,” as applied to an employment, will be 
regarded as meaning nothing more than that an 
employe is to hold the position until one or the 
other of the contracting parties shall desire to 
terminate the connection; in which event the dis¬ 
satisfied party is to have the right to be relieved 
of further obligations to the other, upon fair and 
equitable terms, and after reasonable notice. Such 
a term is not to be understood in the sense that 
the parties are to be bound together by ties which 
can be dissolved only by mutual consent or for 
sufficient reasons.’ Labatt’s Master & Servant, 
Sec. 175; 6 Words and Phrases, p. 5311. This 
rule is not without exceptions and in defining the 
term ‘permanent employment’ it has been deemed 
expedient and proper ‘to consider the circum¬ 
stances surrounding the making of the contract, 
its subject, the situation * * * of the parties, and 
the sense in which, taking these things into ac¬ 
count, the words would be commonlv understood. 
For it fairly may be assumed that the parties used 
and understood them in that sense.’ Carnig v. 
Carr, 167 Mass. loc. cit. 547, 46 N. E. 118, 35 L. 
R. A. 512, 57 Am. St. Rep. 488. This was said in 
a case 'where the employe gave a consideration for 
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the hiring in addition to his undertaking to per¬ 
form the duties of the service for which he was 
hired.” 

# # m m m 

i 

“The reported cases which deal with contracts 
of employment in commercial business, where xio 
other consideration than a promise to perform 
the service passes from the employe to the em¬ 
ployer, are almost unanimous in applying the gen¬ 
eral rule that the words ‘permanent,’ ‘lasting},’ 
‘constant,’ or ‘steady’ applied to the term of em¬ 
ployment, do not constitute a contract of employ¬ 
ment for life, or for any definite period, and sutjh 
contracts fall under the rule ‘that an indefinite 
hiring at so much per day, or per month, or p0r 
year, is a hiring at will, and may be terminated 
by either party at any time, and no action can be 
sustained in such case for a wrongful discharge.’ 
Brookfield v. Drury College, 139 Mo. App. lob. 
cit. 365, 123 S. W. 94.” 

| 

Rape v. Mobile <& 0. R. R. Co., supra, involved an ac¬ 
tion for an alleged breach of a contract of employ¬ 
ment. The testimony showed that at the time tlje 
plaintiff applied to the defendant company for em¬ 
ployment there was a strike among the employees Of 
the company at Okolona and the company was greatly 
in need of car repairers to take the place of the strik¬ 
ers. The contract was stated by the employee in the 
following language: 

“I went down to the M. & 0. Railroad Com¬ 
pany and asked them for a job, and I went arourid 
and saw Mr. Minniece, and he said ‘Yes.’ He 
was superintendent of the M. & 0. Railroad Com¬ 
pany. I asked about a job, and he said, ‘Yes; 
come back and go to work.’ Well, he wanted me 
to go to work on the 7th, and then he said ‘N<j>; 
that would be a little too quick, because they were 
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expecting a little trouble on the 8th;’ and so I 
went back on the 9th, taking myself and two broth¬ 
ers and a brother-in-law and I asked Mr. Min- 
niece, Will this be a permanent job, or will it just 
last while the strike was on? Are you going to 
kick us out and take them back? and he said, ‘No; 
that is not the intent;’ and he said, ‘If you go to 
work you will have a permanent job, and you 
will have seniority over the others.’ ” 

In affirming a judgment for defendant, the court 
after a lengthy review of the authorities said (p. 52): 

“It may be said to be the established rule that 
want of mutuality of obligation will not render a 
contract of employment unenforceable if it is sup¬ 
ported by an independent consideration, that is, 
a consideration other than the obligation of ser¬ 
vice to be performed on the one hand and wages 
to be paid on the other; but we think the correct 
rule deducible from the foregoing authorities, as 
well as many others, is that a contract for £>er- 
manent employment which is not supported by 
such independent consideration is terminable at 
the pleasure of either party.” 

Two rather recent cases fully support the proposi¬ 
tion under consideration, and are of interest. They 
are Arentz v. Morse I). I). <& Repair Co., 249 N. Y. 439, 
164 N. E. 342, decided December 7, 1928 by the Court 
of Appeals of New York, and IIeideman v. Tail's 
Travel Shops, Inc., 192 Wash. 513, 73 P. (2d) 1323, 
decided December 7, 1937 by the Supreme Court of 
Washington. The Arentz case was an action to re¬ 
cover for an alleged wrongful discharge from employ¬ 
ment. Plaintiff testified that at the time of his ap¬ 
plication for work he stated that he would take only 
a position of permanent character and that defen- 
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dant’s president answered that he had men workihg 
for him for thirty years or more, that it was a per¬ 
manent position and that the salary would be increased 
as business improved, whereupon plaintiff accepted 
the position. In affirming a judgment for defendant, 
the court stated in part (p. 442): 

“Assuming all this to be true, what did the 
parties mean by use of this word ‘permanent’ po¬ 
sition? Did Mr. Morse engage the plaintiff fpr 
life on such short acquaintance, or did he simply 
intend to convey the meaning that the position 
was steady employment, steady work, not that of 
a temporary nature? Building a ship is tem¬ 
porary work; when the ship is finished, the em¬ 
ployment is at an end, so far as that one ship is 
concerned. The same may be said about the job 
of painting a house, or a fence. A lawyer ma[y 
have occasion to employ extra help under pressure. 
Such employment is merely temporary as com¬ 
pared to the steady work of the regular employees. 
Many businesses have employees who are extras, 
cr fill temporary positions only required for a 
particular job or during certain seasons. That 
this is the sense in which these words were usefl 
in talking with the plaintiff is to be gathered from 
the language of the plaintiff himself, when speak¬ 
ing of his other employments. After his discharge, 
he was employed by engineers, the Sherman Cor¬ 
poration, and by Swift & Company. He says of sucji 
work, ‘That was a temporary position. I started 
in March and finished in July. * * * I just made 
a general investigation for Swift & Company here 
about the marine business. That was only tem¬ 
porary. ’ j 

“ ‘Permanent,’ as defined by the dictionary, has 
different shades of meaning, like most words. One 
of these is ‘something which lasts or endures, com 
stant, as opposed to temporary.’ (Webster’s In- 


i 

i 
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ternational Dictionary.) Bouvier’s Law Diction¬ 
ary defines ‘permanent employment’ as ‘employ¬ 
ment for an indefinite time, which may be severed 
by either party.’ See, also, 3 Words & Phrases 
(second series), 970.” 

* # * * 

“Wherever these words, ‘permanent employ¬ 
ment,’ have been used in contracts which have 
been made between employer and employee, under 
circumstances as they appear in this case, they 
have been held to mean a steady employment, a 
steady job, a position of some permanence, as con¬ 
trasted with a temporary job or a temporary em¬ 
ployment. Standing alone and by themselves they 
do not mean life employment. ( Sullivan v. De¬ 
troit, Y. & A. A. Ry ., 135 Mich. 661, p. 671.) An 
agreement to give a person permanent employ¬ 
ment means nothing more than that the employ¬ 
ment is to continue indefinitely and until one or 
the other of the parties wishes for some good 
reason to sever the relation. ( Lord v. Goldberg, 
81 Cal. 596; Rape v. Mobile d Ohio R. R. Co., 136 
Miss. 38; Texas d Pacific Ry. Co. v. Marshall, 136 
IT. S. 393; Perry v. Wheeler, 75 Kv. 541.) 

“All of these cases differ from those in which 
from the circumstances of the case and from the 
consideration which has been furnished, it is evi¬ 
dent that one party intended to employ the other 
for life or a definite period. (Pierce v. Tenn. Coal, 
Iron d Railroad Co., 173 U. S. 1; Rague v. N. Y. 
Evening .Journal Publishing Co., 164 App. Div. 
126; Pennsylvania Co. v. Dolan, 6 Tnd. App. 109.) ” 

In Heideman v. TalVs Travel Shops, Ins., supra, 
action was brought by plaintiff to recover damages for 
breach of a contract for life employment, alleged to 
have been made with defendant. The alleged agree- 
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ment was verbal and according to plaintiff’s testimony 
was as follows: 

“ ‘I told him I had a steady job. Mr. Tall said, 
“We will give you more wages.’’ I said to him, 
“You work up a lot of cases and lay me off.” Mr. 
Tall said, “No, we don’t lay you off. You cian 
work as long as you live.” He said in Jewish, 
“Your whole life you can work.” The seeopd 
time, he came to my store. Mr. Tall said, “We 
have to have a mechanic. We have a factory arid 
need you.” I told him, “I don’t know. I’ll haVe 
to think it over.” Mr. Tall said, “No, you have'a 
life job.” The third time Mr. Harry Tall canie 
to my home with his brother George, and the fol¬ 
lowing conversation took place: 

‘Mr. Tall: “Well, what have you decided? Mte 
have to have you.” Mr. Dubrovskv: “I am work- 
ing at my place steady and I don’t know”. Mi*. 
Tall: “Well, we’ll make you satisfied. We have 
lots of room. Good place. A new shop.” Mr. 
Dubrovskv: “I will think it over.” 

‘The following Saturday I go to his store. jl 
told Mr. Tall, “I am afraid you lay me off, I havp 
a good job ” Mr. Tall, and his brother George 
said, “Well you come to work?” I said, “I wanjt 
to find out how much wages you give me.” Mi|. 
Tall said, “$18.00”; and I said “$18.00 I don’t 
want. I want $20.00.” Mr. Tall said, “O. K^, 
$20.00. You go ahead right away and bring vour 
tools.” I said, “0. K,” and I go and bring my 
tools.’ ” 

I 

In reversing a judgment for the plaintiff the court 
stated in part (p. 516): 

i 

“It may be seriously questioned whether the de+ 
cedent’s testimony, taken as a whole, tends to es4 
tablish more than assurance that he would have a! 
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steady job, as that term is commonly understood; 
an employment terminable at the will of either 
party. 

“While he testified that Tall said, ‘Your whole 
life you can work’, he told Bill Thomas, one of his 
fellow employees at the Tall shop, that he intended 
to work only until after Christmas, when he was 
going to California. He testfied that the differ¬ 
ence between Tail’s job and his former one at the 
Seattle Suitcase Company, where he had been em¬ 
ployed for nine vears, was the higher wages paid 
by Tall. 

“But if it be assumed that there was otherwise 
evidence enough to submit the question of dece¬ 
dent’s life employment to the jury, the agreement 
would be unenforceable for want of any considera¬ 
tion moving to the appellant to support it other 
that the rendition of service by the decedent.” 

Riefkin v. E. J. d it Pont do Nemours & Co., 290 F. 
286, 53 App. D. C. 311, and Kelley-Springfield Tire Co. 
v. Bobo. 4 F. 2d 71, cited on page 15 of plaintiff’s brief, 
are both cases where the employee gave a considera¬ 
tion other than the service to be rendered in the course 
of employment. In the Riefkin case the employee was 
sought out by the defendant and induced to give up a 
valuable employment with the Government. The Bobo 
case, strictly speaking, was not a contract of employ¬ 
ment, but was either a contract of sale or of agency. 
In any event, in addition to undertaking the service 
incident to the agency representation, Bobo purchased 
a stock of tires and tubes from the Kelley-Spring- 
field Tire Co. 

The well established rule is that in the absence of 
some consideration other than services to be performed 
by an employee under a contract of employment, an 
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agreement to give permanent employment means noth¬ 
ing more than that the employment is to continue in¬ 
definitely and until one or the other of the parties 
wishes for some good reason to sever the relation. 

H. | 

There Was No Consideration for Plaintiff’s Permanent 
Employment by Defendant Other Than Plain¬ 
tiff’s Services and Consequently the Employment 
Was Terminable at the Pleasure of Either Plain¬ 
tiff or Defendant. 


Plaintiff’s complaint was so drawn as to endeavor to 
bring her case within the rule of Riefkin v. E. I. duPont 
de Nemours , 290 F. 286, 53 App. D. C. 311, upon the 
theorv that there was a consideration in addition to hSr 
services for her employment by defendant. In para¬ 
graph 2 of the first count of the complaint it is alleged 
that plaintiff conceived and originated a newspaper 
advertising plan, that she offered her plan to defen¬ 
dant, and that defendant agreed to adopt and use thje 
plan with plaintiff’s services. Similar allegations arje 
found in paragraph 2 of the second count of the com¬ 
plaint. 

Although no mention is made of it in the complaint, 
either as a basis of consideration for plaintiff’s em¬ 
ployment or in any connection whatever, plaintiff tes¬ 
tified that when she was employed by defendant shb 
gave up her business which she had conducted from an 
office in the National Press Building (Tr., p. 68). Ifl 
plaintiff’s brief it is argued by inference, if not exj- 
pressly, that the giving up by plaintiff of her business 
in the National Press Building was a consideration in 
addition to the services to be rendered by her under 
the terms of her employment by defendant. This ar- 
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gument undoubtedly proceeds upon the theory that as 
a result of plaintiff’s giving up her business in the 
National Press Building, her case is brought within 
the rule of the Riefkin case, in which this Court held 
that relinquishment of another position was a valid 
consideration for a promise of permanent employment. 

Plaintiff’s testimony shows clearlv that there was 

* •» 

no consideration for her employment other than the 
personal services to be rendered by her. She did not 
conceive or originate any plan of advertising, which 
she sold to defendant in consideration of her employ¬ 
ment. When she applied to defendant for employment 
in the spring of 1931, she had nothing to sell other than 
her services. All she wanted was a job, any kind of a 
job, in any department, anything that would pay her a 
steady weekly income. (Tr., pp. 5-7, 69-74.) After 
having been turned a wav several times bv defendant’s 
advertising manager, Col. Herron, she persuaded him 
to take her to see defendant’s business manager, Mr. 
Xewbold. It was Mr. Newbold who suggested the de¬ 
fendant’s interest in the plan of advertising which 
plaintiff was later employed to illustrate and sell and 
who brought that plan to plaintiff’s attention. (Tr., 

p. 8.) 

The so-called plan of advertising is described in 
plaintiff’s complaint as follows “One full page of dis¬ 
play advertising to appear in a newspaper one day 
each week, divided into twelve or more equal spaces of 
an eight-column newspaper, each space to be sold to as 
many different merchants as spaces on the page, where¬ 
in each merchant contracting for space could advertise 
only one article of merchandise for sale at a special 
price for one specified day only.” The evidence shows 
clearly that the plan described in plaintiff’s complaint 
is essentially the same plan which was used by the 
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“Washington Shopping News” and which Mr. N^w- 
bold brought to plaintiff’s attention when she applied 
to him for employment. The Wednesday special phge 
published by defendant commencing June 17, 1931,; is 
not essentially different from the front page of “Wash¬ 
ington Shopping News.” The arrangement of a page 
divided into a number of equal spaces, each space!to 
be sold to as many different merchants as spaces ;on 
the page, is common both to the Shopping News and 
to defendant’s Wednesday special page. (See Plain¬ 
tiff’s Exhibits Nos. 2 and 3. It was admitted that the 
page of the Shopping News, Plaintiff’s Exhibit No. 3, 
had not changed in form since publication w’as begun 
in 1927. Tr., pp. 13, 83.) 

Plaintiff testified that when she brought Mr. New- 
bold a diagram or lay-out of the proposed page, he 
didn’t like it at all and suggested changes that he 
wanted made in it. (Tr., p. 11.) The fact is that Mr. 
Newbold’s ideas helped to develop the form which the 
Wednesday special page finally took. Plaintiff had 
formerly been employed as an artist in the art depart¬ 
ment of the defendant’s newspaper and was employed 
in 1931 for the express purposes of providing illustra¬ 
tions for the proposed Wednesday special page, of im¬ 
proving its design under the instructions of Mr. Ne\y- 
bold, and of selling spaces on the page to Washington 
merchants. Any statement by plaintiff in her eonji- 
plaint or elsewhere that she conceived this plan of ad¬ 
vertising is obviously in conflict with her own testi¬ 
mony and with her exhibits admitted in evidence. Slue 
was employed to render a purely personal service, the 
nature of which was suggested to her and outlined to 
her by defendant’s business manager, Mr. Newbold. 
Upon being asked by Mr. Newbold what she thought 
her services would be worth, she named the sum of $3b 

i 
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a week, and was employed at that rate by Mr. Newbold 
on behalf of defendant to put the plan into operation 
and to go out and sell the spaces on the page to mer¬ 
chants. Any improvements made by her in the design 
of the page were simply incidental to and a part of her 
personal services. Any such improvements did not 
represent anything in the nature of property or a prop¬ 
erty right which passed from plaintiff to defendant. 
Any of her ideas that went into the development of the 
page were furnished purely and simply as a part of a 
personal service which plaintiff was employed to per¬ 
form. There is nothing unusual about this. Any em¬ 
ployee engaged by an employer for the performance of 
a personal service is expected to give the best of his 
thought and ability to the performance of the work for 
which he was engaged. Plaintiff was engaged to per¬ 
form a purely personal service, and as consideration 
for her employment she gave those services and noth¬ 
ing more. 

There is no merit in the suggestion that the 
giving up by plaintiff of her business in the National 
Press Building furnished a consideration in addition 
to the services to be rendered by her under the terms 
of her employment by defendant. It is true that there 
are cases where the giving up of an employment has 
been held to furnish a consideration in addition to the 
service to be rendered in the new employment and 
thereby to support an agreement for definite employ¬ 
ment during the life of the employee. Outstanding ex¬ 
amples of such cases are Rieflqm v. E. I. du Pont de 
Nemours <£' Co., 290 F. 286, 53 App. D. C. 311, and 
Carnig v. Carr, 167 Mass. 544, 46 N. E. 117, cited by 
this Court in the Riefkin case. Both of those cases, 
however, are clearly distinguishable from the present 
case. In the Riefkin case the employee was sought 
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out by the employer and was induced by the employer 
to enter the latter’s employment upon representations 
by the employer that if he would resign from a posi¬ 
tion he then held with the United States Government, 
he would be employed so long as he rendered satisfac¬ 
tory service and was loyal to the defendant’s interests. 
The position with the Government was of great value, 
because of Civil Service status and permanency of em¬ 
ployment coupled with rights of annual leave and 
other perquisites of the position. In the Carnig caise 
the employee gave up a business w’hich was competi¬ 
tive with that of the employer and sold his stock jin 
trade to the employer. In the present ease, plaintjiff 
was not sought out by defendant and urged to enter de¬ 
fendant’s employ. She sought repeatedly to get em¬ 
ployment with defendant, and after great importunity 
on her part was taken into defendant’s employment as 
an advertising solicitor to develop, illustrate and sell 
the Wednesday special page. Her own business which 
she gave up to take that employment was of little br 
no value. She testified that her business which she 
gave up was not at any time profitable and that she 
was very anxious to obtain a position that would give 
her a steady weekly income. (Tr., pp. 69-70.) She said 
that when she applied to defendant for employment 
things were very serious with her and that she was in 
a desperate situation as she had three children whjo 
needed food and she had to get something to do. (Tr., 
pp. 70-74.) The business which she gave up to enter 
defendant’s employment was in no sense in competi¬ 
tion with defendant’s business. The giving up of her 
business by plaintiff was neither a benefit to defendant 
nor a detriment to plaintiff. It was a decided benefit 
to her, and was in no sense a consideration for her eni- 
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ployment by defendant. In Minter v. Tootle, Campbell 
Dry Goods Co., (1914) 187 Mo. App. 16, 173 S. W. 4, 
the court in disposing of a similar argument advanced 
by a discharged employee made the following state¬ 
ment: 


“The effort of plaintiff to show an additional 
consideration passing from him to defendant was 
abortive, since it shows that he merely abandoned 
other activities and interests to enter into the 
service of defendant—a thing almost every desir¬ 
able servant does upon entering a new service, but 
which, of course, cannot be regarded as constitut¬ 
ing anv additional consideration to the master.” 

In the present case there was no consideration what¬ 
ever for plaintiff’s employment by defendant other 
than plaintiff’s services. 


m. 

Where the Terms of a Contract, Either Written or 
Oral, Are Shown Without Any Conflict of Evi¬ 
dence, the Interpretation of the Contract Is a 
Question of Law for the Court. 

The facts in the present case are undisputed. The 
verdict for defendant was directed upon defendant’s 
motion at the close of plaintiff’s case. Defendant’s 
evidence consisted entirely of her own testimony and 
certain documentary exhibits. Defendant’s motion 
was in effect a demurrer to plaintiff’s evidence. 

Plaintiff’s testimony was clear and unambiguous. 
She related in great detail what was said and done 
both by her and by defendant’s agents in respect of 
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the negotiations which resulted in her employment by 
defendant. This presented solely a question for the 
court to determine as a matter of law what was the 

I 

legal import of what was said and done. 

The principle of law applicable in such circum¬ 
stances is succinctly stated in Corpus Juris as follow^: 

“When the language relied on to establish either 
an oral or a written contract is clear and undis¬ 
puted the question of its sufficiency is for 
court.” 13 C. J. 781, Contracts, Sec. 988. 

“Where the terms of an oral contract are shown 
without any conflict of evidence, its interpretation, 
as in the case of written contracts, is a question qf 
law for the court.” 13 C. J. 787, Contracts, Seb. 
998. j 

The rule is sometimes stated to be that in the con¬ 
struction of contracts wherein there is no ambiguity, 
it is the duty of the court to determine their meaning, 
and where the terms and language of a contract are 
not disputed, its legal effect is a question of law to be 
determined by the court. 6 R. C. L. 863, Contracts, 
Sec. 249. 

i 

The application of this principle is aptly illustrated 
in a case decided recently by this Court, Turner v. 
Mertz, 3 F. 2d 348, 55 App. D. C. 177. This case in¬ 
volved a purely verbal contract, which was established 
by plaintiff’s evidence. The action sought recovery of 
damages for alleged unlawful eviction of plaintiff front 
certain premises. It appeared that plaintiff’s husband 
had taken the premises under a verbal agreement with 
defendant Mertz, in which agreement he w’as to pay fori 
the use of the house $50.00 per month in services andi 
was to receive $75.00 per month for taking care of the 




28 


furnace, lawn, and garden, and superintend Italian 
laborers who worked on the place. Plaintiff’s claim 
was that she had suffered damages as a result of the 
alleged unlawful eviction of her husband and herself 
from the premises in violation of the alleged verbal 
agreement. The court held that the relation between 
plaintiff’s husband and the defendants was that of 
master and servant and not that of landlord and ten¬ 
ant, and that plaintiff could not recover damages for 
the eviction on the theory that the eviction vras unlaw¬ 
ful for want of notice. In deciding the case this Court 
said in part (p. 180); 

“In this case, there being no dispute about the 
terms of the contract, the legal import of the same 
was, therefore, a question of law for the court to 
declare, and not a question of fact for the jury. 
Bowman v. Bradley, 151 Pa. 351, 24 A. 1062, 17 L. 
R. A. 213. Plaintiff’s evidence did not support the 
declaration that plaintiff’s husband was a tenant 
by sufferance and the court properly directed the 
verdict for the defendants.” 

In Bowman v. Bradley , supra, the court said (p. 359): 

“The terms of the contract so far as the parties 
differed, it was the duty of the jury to determine; 
but the terms being fixed, their legal import was 
for the court to declare.” 

We may concede the soundness of plaintiff’s proposi¬ 
tion, as stated in the first point of her brief, that where 
the terms of a contract are in dispute, the question is 
one of fact for the determination of the jury. How¬ 
ever, that proposition is not applicable to the present 
case. Here the terms of the contract are not in dispute. 
For the purposes of this appeal they are established 
by plaintiff’s undisputed testimony. The issue pre- 
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sented is one of law, namely, what is the legal import 
or effect of those terms. 

The cases cited by plaintiff in the first point of h£r 
brief, although supporting in a general way the pro¬ 
position there advanced, are not applicable to the pres¬ 
ent case. In almost all of those cases there was a con¬ 
flict in the testimony, or a dispute as to the terms of 
the contract. j 

Pike Rapids Power Co. v. Minneapolis St. P. <£ $. 
S. M. R. Co., 99 F. (2d) 902, cited on page 9 of plain¬ 
tiff’s brief, was a suit for an injunction and for dam¬ 
ages. Defendant in that case by appropriate allega¬ 
tions in its answer converted the action into one fojr 
condemnation. The suit was tried to the court as a 
condemnation proceeding, a jury having been waived. 
Defendant had been in possession of the property un¬ 
der a contract. The trial court set out the complete 
contract in its findings of fact, and also found as a 
fact that the contract was one of agency. The appel¬ 
late court held that the latter “finding” was a legal 
conclusion subject to review as a matter of law. In 
the quotation from that case appearing on page 9 of 
plaintiff’s brief, the appellate court was simply holdf 
ing that the trial court had erred in including a conj 
elusion of law in one of its findings of fact. 

The case of National Surety Corporation of New 
York v. Ellison, 88 F. (2d) 399, cited on page 9 of; 
plaintiff’s brief, involved an action on an assumption 
of agreement in respect of a probate administration! 
bond. After issues were joined, both parties moved 
for judgment on the pleadings. The court held that! 
the legal effect of the contract set forth in the plead-i 
ing was a matter of law to be determined by the court,! 
and was not an issue of fact. 
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In Ohmer v. Allen, 79 F. (2d) 942, an action was 
brought on a contract to buy stock which plaintiff had 
agreed to purchase from “\V. B. Farnham Estate”. 
The case was tried to a jury, and was submitted to the 
jury on what the parties had meant by the phrase 
“W. B. Farnham Estate,” which was in dispute. 
There was conflicting testimony regarding the terms 
of the contract. 

In Kbits v. Lankin, 89 F. (2d) 860, 67 App. D. C. 116, 
which involved a purely verbal contract, this court 
held that the trial court had rightly submitted the case 
to the jury on the conflicting testimony of both par¬ 
ties to the contract as to what the terms of the con¬ 
tract were. 

On page 10 of her brief, plaintiff quoted from Dona- 
lwe v. Gagen, 217 la. 88, 250 X. IV. 892. In that case 
there was sharply contradicting testimony by the par¬ 
ties as to the terms of the contract. The court held 
that a directed verdict for the plaintiff was improper 
and that the case should have been submitted to the 
jury in view of the conflicting testimony. 

Tallon v. Grande Portage Cogger Mining Co., 55 
Mich. 147, 20 X. \V. 878, cited by plaintiff as being 
directly in point, finds no application whatever to the 
situation presented by the present case. In the cited 
case there was conflicting testimony as to the terms 
of the contract. The court held that it was proper to 
submit the case to the jury because the credibility of 
the witnesses was for the jury to determine. 

Young v. Slatington Rolling Mills, 56 Pa. Super. 
Ct. 134, cited on page 11 of plaintiff's brief, involved 
the existence or non-existence of a verbal contract. 
The primary issue was not the legal import of the al¬ 
leged contract but whether the contract had been en¬ 
tered into. There was a direct conflict in the testimony 
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of the parties. The court properly held that in view 
of the conflicting testimony of the parties it was for 
the jury to determine whether there was a contract 
and if there was, what its terms were. 

Park v. Kansas City Southern Railivay Co., 58 Pa. 
Super. Ct. 419, cited on page 12 of the plaintiff’s brief, 
involved an alleged verbal agreement to rerent a room 
in an office building. There was conflicting testimony 
regarding the terms of the agreement. The case holds 
that whether a definite agreement had been made for 
the rerenting of the office was a question of fact to be 
passed upon by the jury. The quotation from this 
case appearing on page 12 of plaintiff’s brief is mis¬ 
leading, in that the quotation contains an incomplete 
quotation from Maynes v. Atwater, 88 Pa. 496. The 
part of the quotation omitted reads as follows: 

“It is the province of the jury, who hear aiid 
observe the witness, to determine the meaning of 
what he says. Only when oral testimony fails to 
establish a disputed fact can the judge withhold 
it.” 

i 

In the present case there is no dispute about the 
facts nor is there any conflict of testimony. For pres¬ 
ent purposes, plaintiff’s testimony must be accepteid 
as correctly stating the facts. The case of Park V. 
Kansas City Southern Railivay Co., supra, fully sup¬ 
ports the defendant’s position. In plaintiff’s quota¬ 
tion from the opinion in that case appears the state¬ 
ment : 

“There may be and undoubtedly are circum¬ 
stances where it is the duty of the court to declaile 
that the words used will not bear the meaning 
which is sought to be subscribed to them.” 


I 
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Plaintiff refers to Gallagher v. Hirsh, 45 App. Div. 
467, 61 N. Y. S. 609, as involving an oral contract. In 
so doing she is evidently mistaken because the court in 
its opinion, page 473, states that one of the clauses of 
the contract “reads as follows” and then quotes the 
“third” provision of the contract. Although the re¬ 
port of the case is not entirely clear, the inference 
seems to be that the written contract was supplemented 
by verbal agreements and that there was conflicting 
testimony as to the terms of the alleged verbal agree¬ 
ments. 

The case of Furness, Withy <& Co. v. Randall, 124 
Md. 101, 91 A. 797, simply illustrates the familiar rule 
that where there is a dispute as to what the terms of 
the contract were, conflicting testimony as to those 
terms must be submitted to the jury, but that the ques¬ 
tion of the legal import of the terms is always a matter 
for the court. The case was an action for breach of 
charter party. One of the points in dispute was 
whether there had been a modification of the charter 
by mutual consent. 

Partridge v. Cole, 96 Vt. 281, 119 A. 398, was an ac¬ 
tion of tort for alleged wilful and malicious neglect to 
feed and care for livestock. The appellate court upon 
reviewing the evidence found that it was such that rea¬ 
sonable men might differ in the conclusion to be drawn 
therefrom and that therefore the plaintiff had made 
out a prima facie case and that the trial court had erred 
in directing a verdict for the defendant. The case did 
not involve a contract and is obviously not in point, 
except perhaps to the extent that it illustrates the fa¬ 
miliar rule that upon a motion for a directed verdict, 
the plaintiff’s evidence must be construed most favor¬ 
ably to the plaintiff, who is entitled to every legitimate 
inference of fact. 
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Homans v. Lambard, 21 Me. 308, cited on page 13 of 
plaintiff’s brief, is simply another case where the facets 
as to the terms of the contract were in controversy and 
held to have been submitted properly to the jury on the 
conflicting evidence of the parties. The court in the 
course of its opinion expressly held that when it hud 
been ascertained what the terms of the contract were, 
it was the duty of the court to put a construction c)n 
the language of the contract. 

With reference to Sines v. Wayne County, 55 Mich. 
383, 21 N. W. 428, the report of the case is very brief 
and not entirely clear. The case appears to involve 
disputed facts as to the terms of the contract. Thie 
case was sent to a referee who apparently took testi¬ 
mony, but only made conclusions of law without find¬ 
ings of fact. The case simply holds in effect that wheiie 
the existence or terms of the contract are in dispute, 
the existence or non-existence of the contract is a fact 

j 

to be determined by a jury or by a court acting in placp 
of a jury. 

Plaintiff asserts on page 11 of her brief that thie 
meaning of words is a question of fact to be determined 
by the jury, and quotes from Section 616 of Willis ton 
on Contracts, Revised Edition, in support of her assern 
tion. The quotation standing alone is misleading. If 
plaintiff had continued the quotation, it would have 
been apparent that this eminent authority fully supr 
ports appellee’s position on this point. We continue 
the quotation as follows: 

“But as Professor Thayer has said: 

“ ‘The judges have always answered a multi^ 
tude of questions of ultimate fact, of fact whicli 
forms part of the issue. It is true that this is 
often disguised by calling them questions of law.t 
The reason for this seems to have been a distrust 


i 
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of the jury’s ability to answer questions of fact 
that call for nice discrimination and an educated 
mind. The interpretation of written documents 
has largely been withdrawn from the jury in this 
way. The general rule is that interpretation of a 
writing is for the court. * * * Even though a con¬ 
tract is oral, if the exact words used by the parties 
are not in dispute, the court will deal with the mat¬ 
ter in the same way as if the contract was written. 
A fortiori if a written contract has been destroyed 
or lost, the court will interpret the meaning of the 
contract after proof has been given of the destruc¬ 
tion or loss and of the contents of the writing.” 
(Emphasis supplied.) 

The above statement that if the exact words used by 
the parties are not in dispute, the court will interpret 
the terms of the contract is supported by the following 
cases: Bartolotta v. Cairo, 112 Conn. 385, 152 A. 306; 
Shriver Oil Co. v. Interocean Oil Co., 157 Md. 341, 146 
A. 223; Globe Works v. Wright, 106 Mass. 207; Rogers 
v. Colt, 21 N. J. L. 704; Elliott v. Wanamaker, 155 Pa. 
67, 25 A. 826; Koch v. Matter, 307 Pa. 337, 161 A. 309; 
Morrell v. Frith, 3 M. & W. 402. 

At page 9 of plaintiff’s brief appears the following 
quotation from 13 Corpus Juris 787: 

4 ‘If the intention of the parties to an oral con¬ 
tract is doubtful, although there may be no con¬ 
flict in the evidence, the jury are to determine 
what the contract was.” 

In support of the above-quoted statement Corpus 
Juris cites only one case, Monteith v. Bax, 4 Xebr. 166, 
decided by the Supreme Court of Nebraska in 1875. 
The case is not in point and does not sustain the broad 
proposition to which it is cited. It was an action 
brought by a wife to recover damages for alleged 
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wrongful attachment of certain property, claimed by 
her as her separate property, for a debt of her husr 
band. One of the defenses to the action was that th^ 
property was in fact the property of the husband and 
had been transferred by him to his wife in fraud of his 
creditors. There was a trial and upon the evidence ad-j 
duced, the trial court refused to submit the question of 
fraud to the jury and directed a verdict for the plain-! 
tiff. The appellate court held that the question of 
fraud was a question of fact and should have been sub-1 
mitted to the jury, especially in view of a statute of the' 
State of Nebraska which declared that the question ofj 
fraudulent intent should be deemed a question of fact,! 
and not of law. j 

We submit that the rule is well settled that where, as! 
in the present case, there is no conflict in the evidence 
as to the terms of a verbal contract, the legal import 
or effect of the terms of the contract is a matter of law I 
for the determination of the court and not for the de-! 
termination of the jury. I 

CONCLUSION. 

It is respectfully submitted that the court below j 
committed no error in directing a verdict for defen- I 
dant, and that the judgment for defendant should be j 
affirmed. 

Edmund L. Jones, 

James C. Rogers, 

Attorneys for Appellee. 

Washington, D. C., 

November 25, 1940. 








